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How to Procure (Complex) Energy Efficiency Services
1 Motivation and Introduction

1 Motivation and Introduction

Energy Services (ES) - also variously labelled as ‘ESCO Services’, ‘Energy-
Contracting (EC)’, ‘Contract Energy Management (CEM)’, ‘Energy Efficiency Services
(EES)’ and others - are regarded as an important means to implement demand side
energy efficiency projects. This article uses "ESCO Services” or “ES” to refer to such
services, reflecting that more and more it is Energy Service Companies (ESCOs)
who provide energy services on the market. Since the middle of the last decade,
ES have climbed high on political agendas, even to the point of nhow having the sta-
tus of its own European energy efficiency legislation [Directive 2006/32/EC]?, that
is currently under review.

One of the key lessons so-far learnt is that successful market development for en-
ergy services - in particular for Energy Performance Contracting in the public sector
- is demand-side driven: It is (potential) ESCO customers who define their goals
and needs for energy service packages and put out requests for proposals on the
market.?> The mere availability of ESCO services without such demand would se-
verely limit the size of the market and the uptake of services offered by ESCOs.

The energy services to be procured are typically described with functional specifica-
tions covering the entire project cycle (as opposed to detailed specifications for dif-
ferent trades and stages of the project cycle). In some European Union (EU) Mem-
ber States such as Germany, Austria or Sweden the preponderance of ESCO con-
tracts in the public sector were put to tender using the ‘Negotiated Procedure’. In
other EU Member States such as the UK>® and France, the ‘Competitive Dialogue’
procedure appears to be the predominant public procurement procedure for signifi-
cant ESCO contracts.

Since ESCO Service contracts usually cover an entire energy project or life cycle,
the contract scope is comprehensive. Typically planning, procurement, construction,
operation and maintenance activities are packaged and outsourced to one contrac-
tual party - the Energy Service Company (ESCO). Importantly, the ESCO assumes
substantial financial, technical and operational risk in the project and provides
guarantees for its output. This leads to a highly integrated product consisting of
works, supply and service components. The nature of these types of contracts is
sometimes referred to as “general contractor (GC)” or “total contractor (TC)”, while
another common term is EPC (Engineering, procurement, construction). In the Pub-
lic-Private-Partnership model, variations of the term “Build-Operate-Transfer (BOT)"”
are applied to comparable types of contracts.

The goals of this report are:

1. to summarize the state of the art in (public) ESCO procurement and

! DIRECTIVE 2006/32/EC of The EUROPEAN PARLIAMENT and of the COUNCIL Of 5 April 2006 On Energy
End-Use Efficiency And Energy Services, O] 2006 L114/64 at 68

2 World ESCo Outlook to be published in 2012

3 Example RE:FIT
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2. to encourage and give guidance to the demand side public buyers of energy
services to put out qualified tenders and to procure ESCO services.

Consequently, our focus is on legal procurement issues and their practical applica-
tion. Other important Energy-Contracting topics such as project development, se-
lection of buildings or facilites, measurement and verification or model contracts are
not covered here.

Differing slightly from the aforementioned EU legislation [Directive 2006/32/EC]?,
we define Energy-Contracting in a more narrow sense as “a comprehensive energy
service concept to execute energy efficiency and renewable projects in buildings or
production facilities according to minimized project cycle cost”. Typically an Energy
Service Company (ESCO) acts as general contractor and implements a customized
efficiency service package (consisting of e.g. design, building, (co-)financing, op-
eration & maintenance, optimization, fuel purchase, user motivation). Key features
are: the ESCo’s remuneration is performance based, it guarantees the outcome and
all inclusive cost of the services, and takes over commercial as well as technical
implementation and operational risks. These are generally for the whole project
term of typically 5 to 15 years.> ®

Two basic ESCO business models can be distinguished, which provide either useful
energy (Energy Supply Contracting — “ESC") or final energy savings (Energy Per-
formance Contracting — "EPC") to the end user. Even though EPC is widely referred
to, its market share in the EU is likely below 10 %’ and its application is largely
restricted to large projects in the public sector. ESC projects, although not explicitly
defined in the EU Directive, achieve substantial final energy savings also in the in-
dustry, tertiary and housing sector even though their standard scope of service is
limited to the “boiler room”. This paper deals with both types of contracts between
public authorities and an ESCO.

In Europe, it seems likely that very many contracts of public authorities with ESCOs
will be subject to the EU public procurement rules. Under those rules, when pro-
curing ESCOs services, PUBLIC contracting authorities are obliged to comply with
many different requirements imposed by EU Directives 2004/18/EC and
2004/17/EC and the respective national implementation of these Directives. This
paper combines the legal perspective, with the practical market and project facilita-
tor’s perspective, on state of the art ESCO public procurement. We outline the most
important legal procurement framework at the European level and take a closer
step-by-step look at the widely used “negotiated procedure”, followed by conclu-
sions, recommendations and future outlook for the sector.

4 DIRECTIVE 2006/32/EC of The EUROPEAN PARLIAMENT and of the COUNCIL Of 5 April 2006 On Energy
End-Use Efficiency And Energy Services, O] 2006 L114/64 at 68

> Quoted after Bleyl, Jan W.; Schinnerl, Daniel “Energy Contracting” to Achieve Energy Efficiency and
Renewables using Comprehensive Refurbishment of Buildings as an example in: Urban Energy Transi-
tion edited by Peter Droege, Elsevier 2008

5 Also the latest German energy efficiency action plan (NEEAP) to the European Commission has adopted
this definition to a large extent

7 In Germany the two ESCo associations “ESCo Froum im ZVEI” and VfW e.V. report 7% respectively 8%
of EPC market share.
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2.1

Legal Framework

Legislation and Principles Applicable to Public Procure-
ment

ESCO services procured in the EU by a government or government agency are typi-
cally subject to the EU rules on public procurement set out in a number of “Direc-
tives”. They do not apply to purely private sector procurement. Even if the public
procurement is not subject to the relevant EU Directives, the basic principles of EU
law still apply. These principles are discussed in this section.

The general rules on EU public procurement are set out in Directive 2004/18/EC on
the coordination of procedures for the award of public work contracts, public supply
contracts and public service contracts®.

The following focuses on Directive 2004/18/EC which is of more general applicabil-
ity. Before proceeding it should be noted that the performance of the contract, is
not governed by Directive 2004/18/EC, which only regulates the award process.
Whether a contract with a public authority has been properly performed is generally
subject to contract law, rather than the law on public procurement. Public authori-
ties in the EU are subject to the EU public procurement Directive 2004/18/EC where
the ESCO contract in question is equal to, or above, the EU Directive’s specified
monetary thresholds (see chapter 2.2.1 following for discussions of thresholds).
Some EU Member States also require compliance with these EU rules even when
the amounts involved are much less than the thresholds set out in Directive
2004/18/EC.

Directive 2004/18/EC is not a legal instrument directly applicable in the national
law of a Member State. The Directive has to be implemented into national law by
each of the twenty seven EU Member States, normally through national regulations,
decrees and rules on procedures for procurement of goods, services and other
products by public authorities in the Member State concerned. National implemen-
tation can vary between Member States so regard should always be had to the na-
tional (specific EU member State) implementing law and rules.

There are more specific EU Directives applicable to entities operating in the water,
energy, transport and postal services,® as well as distinct EU rules that apply to
public authorities in the fields of defence and security.!® These more industry spe-
cific Directives follow the same approach of the main EU Directive 2004/18 dealing
generally with public works, public supply and public service contracts. There will

8 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordina-
tion of procedures for the award of public work contracts, public supply contracts and public service
contracts, OJ L/134/114 30.4.2004.

° Directive 2004/17/EC, O] 2004 L134/1

10 Directive 2009/81/EC, OJ 2009 L216/76
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undoubtedly be circumstances where Energy Efficiency Service contracts are pro-
cured by authorities in the defence, water, energy, transport and postal sector, and
in that case the more specific EU rules apply. The industry specific rules are based
on the same principles and often have similar requirements to the general public
procurement Directive 2004/18/EC. The following discussions only considers Energy
Efficiency Service contracts with public entities from the point of view of the gener-
ally applicable EU Directive 2004/18 on public procurement.

To the extent ESCOs are concerned, the intention behind the EU public procure-
ment regime is to open up the market for government procurement, including the
energy service markets across the EU (and to prevent ‘buy national’ policies). Im-
portantly, it has an objective of also ensuring there is no discrimination against ES-
COs (and their services) because an ESCO is based in another EU Member State. In
addition, the public procurement rules aim to better ensure that public authorities
receive the best ESCO project value for money.

To achieve these purposes, and thus to facilitate the market for ESCO services,
public contracting entities have to comply with the fundamental principles of EU law
(also enshrined in Article 2 of Directive 2004/18/EC). These include, most rele-
vantly, transparency and equal treatment. Examples of application of the prin-
ciple of transparency can be found in the different provisions of Directive
2004/18/EC on the publication of a contract notice and the obligation for public au-
thorities to inform the tenderers concerned why their tenders were rejected. Provi-
sions on selection and award criteria, for example, embody the principle of equal
treatment. Non-compliance with these two fundamental principles of EU law in any
public procurement process may have severe consequences for the public authority
and the ESCO concerned. Consequences can include complaints to the EU Commis-
sion or legal proceedings that result in the award contract being ineffective, project
delays, additional costs and penalties, or may trigger a law suit for damages (see
chapter 2.7).

2.2 Contracts Awarded to ESCOs: How to Classify?

2.2.1 Public Works, Supply and Services

The contracts between a public authority and an ESCO can take a multitude of
forms. It might involve (i) only the delivery of a new boiler (and/or its installation),
(ii) engineering, procurement and construction services with other contractors
providing equipment to be installed, or (iii) a total construction service including
supply of equipment, refurbishment, construction works, and installation of equip-
ment either by the ESCO itself or with subcontractors. The contract might also in-
volve financing of works and equipment such as through a hire or hire-purchase
agreement with a financial institution or bank. Such ESCO contracts can involve
supply installation and maintenance of boilers, insulation materials, photovoltaic,
wind, biomass, meters, management systems, and new shading, heating and light-
ing equipment. It can be seen then, that given the very wide range of services,
works and equipment that an ESCO might provide.

One of the challenges facing public authorities in procuring ESCOs services is how
to define what type of contract it is. By their very nature ESCo services are often
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highly integrated products, which (as indicated above) may include construction or
refurbishment of a building’s shell, the supply of energy, operation and mainte-
nance, and the guarantee for energy cost savings (i.e., ESCO is paid from actual
energy saved). This constitutes a mixture of various types of contracts (work, sup-
ply, services and may even have a concession element). This is important because
the extent of the obligation and thresholds to apply the EU public procurement pro-
cedures depends on the type of contract itself and the estimated value of the con-
tract.

In general, EU public procurement rules, to a greater or lesser extent, apply to
three categories: (1) public work contracts for execution, or both execution and
design, of works related to, for example, refurbishment of a building shell; (2) pub-
lic supply contracts having as their object the purchase or lease of products, e.g.
HVAC equipment or Megawatthours of electricity; (3) public service contracts (e.g.,
maintenance and energy management services).

An energy savings contract between a public authority and an ESCO can be any one
of these three types of contracts, or can be a mixture of the three. Whether the
public procurement falls within one or other of these three categories can be im-
portant. This is because different monetary value thresholds apply to the different
types of contract. Once the thresholds are reached the EU public procurement rules
must be applied. Currently the thresholds for application of the general EU Public
procurement are:

1. for public works contracts - EUR 6,242,000

3. for central government authorities listed in the Annexes to EU Directive 2004/18
for public supply and public services contracts - EUR 125,000

4. for public service and public supply contracts by other non-central government
public authorities - EUR 193,000

These thresholds are exclusive of VAT, and can change from time to time (c.f. e.g.
Commission Regulation No 1177/2009).

There are some exceptions to the above thresholds, but these would likely be of
limited concern in the context of Energy Efficiency Service contracts.'’ It should
also be noted that many EU Member States require their public authorities to follow
the same EU procurement rules at much lower thresholds.

A “works” contract is one having as its object the design and executions of building
or civil engineering works taken as a whole, which is sufficient of itself to fulfill an
economic or technical function.

A “supply” contract does not come within the definition of “works” and has as its
object the purchase, lease, rental or hire purchase, with or without an option to
buy, of products. If as an incidental matter the supply of products also covers sit-
ting and installation operations, it is equally considered a supply contract.

A “service” contract is one for the provision of services, but if it includes both prod-
ucts and services, it is also considered a service contract if the value of the services
exceeds that of the products covered by the contract.

11 For details of exceptions see ss 7.8.12-19 and Annexes to EU Directive 2004/18, 0] 2004 L134 at pp.
129-134.
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A contract between a public authority and an ESCO might involve (i) “works” that
includes replacing a buildings insulation'? and (ii) “services” that include mainte-
nance and repair services, engineering and consulting services.?® If the public con-
tract includes both such “services” and “works” but the works are only incidental to
the object of the contract, then the contract is regarded as a public service con-
tract.

One way of determining how a public contract should be classified, and therefore
which thresholds for application of the EU public procurement rules, is to consider
the value over the likely life of an ESCO contract (typically 5-15 years) of each of

” o\

the “works”, “services” and “supply” aspects of the contract. For example:

Deliverable Payments Project (Total over 15
years)

Construction “works” e.g. | Total investment € 2-3 million
Equipment, insulation € 2-3 million
Service e.g. Concept op- | Concept/optimization € 0.45 million
timization, o & m € 150 k 0 & m € 20k/yr
Supply e.g. heat and elec- | Heat € 700k/yr € 15.0 million
tricity Electricity € 300k/yr

In the above example, given the most significant estimated value of the contract is
the part dealing with provision of supply and services, and that the main objective
of the ESCO contract is to save energy (a product to be supplied), the threshold
applicable to public supply and service contracts would be the one applicable (i.e.
currently € 125,000).

It is emphasized however, that many EU Member States require compliance with
procurement rules that are either the same or very similar to those required under
the EU Directives, when the thresholds are much lower than those currently appli-
cable under EU law.

2.2.2 Concessions

Concession contracts have a special status under Directive 2004/18/EC and are not
subject to the full EU public procurement regime. Public service and public works
concessions are of the same type as a public service/works contract except that
the payment (or other consideration) for provision of the service/works consists
either solely in the right to exploit the service/works or in this right together with
payment!*,

A service concession granted by a public authority might, for example, be related to
the supply of energy to a public building. The ESCO energy supplier (after complet-
ing energy savings measures) might be given the right to directly charge the ten-

2 Annex I, Directive 2004/18/EC
13 Annex II, Directive 2004/18/EC
4 Article 1(3) and (4) of Directive 2004/18/EC
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ants of the building for the energy supply and/or use of the energy savings
measures. The ESCo would, in such a scenario, assume the risk of non-payment by
the building’s tenants, as well as the risk that the energy savings do not reach the
level agreed in the contract with the public authority. If the ESCO assumes the
risks of non-payment by tenants under the procurement scenario outlined above,
the call for tenders would be regarded as a call for tenders for a “concession”. The
procurement of a concession is subject to only very limited aspects of the EU pro-
curement rules, with most of the formal procedural requirements applicable to oth-
er types of procurement contracts not being applicable.

It is likely that in most cases a service concession (excluded from the detailed pro-
cedural procurement rules of EU Directive 2004/18) would not be applicable to an
ESCO energy savings contract. This is because the public authority normally does
not grant the right to exploit the supply of energy that is being saved in an energy
savings contract. Note however, that if the contract was in fact a concession con-
tract, care would need to be taken if such a concession amounted to a “public
works concession” where the value of the concession was equal to or more than €
4,845,000. If the Energy Efficiency Service contract was such a “public works con-
cession”, the special EU rules on public works concessions would need to be fol-
lowed.'® This paper only discusses the definition of a concession, and does not deal
with either the rules applicable to public works concessions or the rules on what
advertising and non-discriminating treatment must be applied by concessionaires
when procuring supplies or services in respect of the concession.®

The EU Court of Justice has emphasized in the WAZV case, that a work/service con-
cession contract exists where the contractor assumes all, or at least a significant
share, of the operating (including payment) risk faced by the contracting authority,
even if that risk is, from the outset very limited'’.

The WAZV case involved a dispute between WAZV Gotha, an association of munici-
palities, and a tenderer Eurawasser who objected to WAZV Gotha’s intention to
award the service for the distribution of drinking water and the disposal of sewage
by way of a service concession, and not by a formal tender procedure for the award
of a service contract. The tender notice provided that the concession holder, in its
own name and on its own account, would supply the abovementioned services to
users resident in WAZV Gotha’s territory and that it would receive, in consideration,
payment directly from those users. The dispute between WAZV Gotha and Eur-
awasser subsequently reached the national court which asked the European Court
of Justice to rule on whether a service concession exists where the supplier is enti-
tled to collect payment from third parties (i.e. households in the locality) and as-
sumes all, or at least to a predominant extent, the risk which the contracting au-
thority runs in operating the service.

The Court in the WAZV case confirmed the existence of a service concession where
the service provider's remuneration came from payments made by users of those
services, and rejected the argument that the financial risk transferred to the con-
cession holder must be significant. The Court noted that certain sectors, in particu-
lar those involving public service utilities (e.g., the distribution of water and the

15 Art. 56 Directive 2004/18/EC
16 Articles 56-65 Directive 2004/18/EC
17 Case C-206/08 WAZV / Eurawasser [2009], paragraph 80
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disposal of sewage) are subject to rules which may have the effect of limiting the
financial risks entailed, and therefore what really matters is whether or not the con-
tracting authority transfers to the concession holder all, or at least a significant
share, of the operating risk (which may include risk of non-payment by users). In
the complete absence of a transfer of risk, however, the transaction is a service
contract.

As mentioned above, it should also be noted that public work concession contracts
are nevertheless subject to some (limited) provisions of the EU procurement rules
(tender publication and award notice)*®. However, if a transaction is categorized as
a service concession, then Directive 2004/18/EC is not applicable at all'°. According
to settled case law of the EU courts, in such circumstances the awarding of the con-
cession nevertheless remains subject to the fundamental principles of EU law, in
particular to (a) the principles of equal treatment and non-discrimination on the
ground of nationality, and (b) the obligation of transparency,?® in the process lead-
ing to award of the concession contract.

An important consequence of the case law of the European Courts is that even
when awarding public concession contracts, public authorities are still in principle,
obliged to ensure a degree of advertising that is sufficient to enable the concession
to be opened up for competition across Europe. Although this does not necessarily
imply an obligation to launch an invitation to tender for the concession with a publi-
cation notice in the EU Official Journal, it does imply some sort of publicity of a non-
discriminatory tender process for the concession.

2.3 Procedural Requirements for Public Authorities

It seems likely that many contracts of public authorities with ESCOs could be sub-
ject to the EU public procurement rules either because they exceed the EU thresh-
olds or EU Member State law extends the scope of the rules to much lower thresh-
olds. When procuring ESCOs services, public authorities are obliged to comply with
many different requirements imposed by Directive 2004/18/EC. The most im-
portant of them are outlined in this section as well as discussed in greater detail in
following sections.

The requirements applicable to procurement by a public authority generally, fall
into two broad categories:

= obligations of public authorities, e.g., publication of a tender, selection, award
and time frames.

= requirements for a tender: technical specifications including performance based
specifications and performance conditions (such as fulfilling certain social and
environmental conditions to be complied with in the process of performance).

18 Articles 56 to 61 of Directive 2004/18/EC

19 Article 17 of Directive 2004/18/EC

20 Case C-324/98 Telaustria and Telefonadress [2000] ECR I1-10745, paragraphs 60 to 62; Case
C-231/03 Coname [2005] ECR 1-7287, paragraphs 16 to 19; Case C-458/03 Parking Brixen [2005] ECR
1-8585, paragraphs 46 to 49; and Case C-324/07 Coditel Brabant [2008] ECR I-0000, paragraph 25
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Under Directive 2004/18/EC public authorities must publish (generally) two con-
tract notices in the Official Journal of the European Union and the “TED” (Tenders
Electronic Daily) database concerning the public contracts they propose awarding.
Public authorities are required to draw up notices according to standard forms and
include the information specified in Annex VII A to the Directive®'.

1. The public authorities are obliged to publish a contract notice when the award
procedure is about to be launched providing ESCO potential bidders with (a) in-
formation they need in order to assess whether the contract is of any interest,
and (b) sufficient time for submission of interest and tenders?2.

5. Further, once the contract is awarded the contracting authority must publish a
contract award notice setting out the most important points concerning the con-
ditions upon which the contract has been awarded?.

The public authority may, when using the restricted, negotiated, or competitive
dialogue procedures, have a two (or more) stage process where the qualified se-
lected candidates are invited to submit their tender or to take part in the competi-
tive dialogue.?® - these procedures are discussed in following sections. If only a
limited number of qualified candidates are to be selected, the selection of such can-
didates must be done on the basis of objective criteria. If only a limited number of
qualified candidates are to be selected when using the negotiated procedure or
competitive dialogue procedure, the public authority must use the contract award
criteria (as set out in the published contract notice) for reducing the number of ten-
derers to negotiate with, or to enter into a dialogue.*

As already indicated above, when procuring ESCOs services the public authorities
will have to award contracts by following certain procedures mandated by the Di-
rective (assuming the contract is one covered by the Directive). This, includes a
two-stage process for the evaluation of tenders for the contract®® - selection
of the qualified candidates and then application of the award criteria to the tenders
of those qualified candidates. It is important to note that the Court of Justice has
held that “while [Directive 2004/18/EC] does not in theory preclude the examina-
tion of the tenderers’ suitability and the award of the contract from taking place
simultaneously, the two procedures [selection and award] are nevertheless distinct
and are governed by different rules?.

The public authority must therefore first assess the eligibility of tenderer(s) and
to check their suitability. The eligibility test includes assessment of whether or not
any candidate or tenderer has been involved in a criminal organization, corruption,
financial fraud, or money laundering, and whether or not they are registered or
authorized to pursue a professional activity when it is a legal requirement. In case a
candidate does not pass this test, they are excluded from the public procurement
procedure. The purpose of the suitability test is to produce a list of candidates that
have the capability to perform a contract. Suitability of candidates or tenderers are

21 Article 36 of Directive 2004/18/EC

22 Article 35 of Directive 2004/18/EC

23 Ibid.

24 Art. 44, Directive 2004/18

25 Art. 44(4), Directive 2004/18.

26 Articles 44 to 53 and Articles 28 to 32 of Directive 2004/18/EC

27 Case C-532/06 Lianakis and others [2008] ECR I-251, paragraph 26
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checked on the basis of their economic and financial standing and professional and
technical knowledge.

In “restricted”, “negotiated” (with a prior contract notice) and “competitive dia-
logue” procedures (discussed further later), after the suitability of candidates are
assessed by the contracting authorities, they are only then invited to submit a for-
mal tender. By contrast, if the contracting authority is awarding a public contract by
applying an “open” procedure, after the suitability assessment, it will go directly to
examining the tenders of the eligible tenderers and the contract award stage.

When awarding a contract, the contracting authority must select the tender which
offers either (a) the lowest price or (b) is the "most economically advantageous” to
the public authority.

No less important in the public procurement process are the specifications of the
energy service to be procured. These specifications must be established in gen-
eral and non-discriminatory terms to provide measurable requirements against
which tenders can be evaluated®®. This can sometimes be a challenge for ESCO
contracts but, as discussed later, is a matter of designing appropriate award crite-
ria. Directive 2004/18/EC explicitly allows contracting authorities to choose be-
tween specifications based on technical, performance, or functional require-
ments?°.

Performance or functional specifications can potentially allow more scope for mar-
ket creativity and in some cases can challenge the market into developing innova-
tive technical energy solutions. Performance or functional specifications may there-
fore, be suitable for procuring ESCOs services. The Directive also stipulates that
performance or functional specifications may include environmental characteristics
(whereas some technical standards include clauses covering environmental charac-
teristics of products or services), provided they are sufficiently precise®’. This is not
to say that technical as well as performance or functional specification cannot both
be used as award evaluation criteria. Contracting authorities may use technical
requirements for certain characteristics and the performance or functional require-
ments for other characteristics for the same contract®!. Such variation in criteria
characteristics may in particular, be relevant for procuring ESCOs services.

Care should be taken when establishing detailed specifications for an ESCO con-
tract. Brand-specific terms or reference to materials or goods of specific origin, or
to a particular process or means of production, may only be used exceptionally
(where justified by the subject-matter of the contract, or if the subject-matter of
the contract cannot otherwise be described to all economic operators in sufficiently
precise and intelligible terms) and with the words ‘or equivalent?. The use of in-
dustry technical standards often have a clear advantage as such technical stand-
ards are generally clear, non-discriminatory and developed on a consensus basis.

28 Article 23 of Directive 2004/18/EC

29 Article 23 of Directive 2004/18/EC

30 Article 23 (3) (a) of Directive 2004/18/EC
31 Article 23 (3) (d) of Directive 2004/18/EC
32 Article 23(8) of Directive 2004/18/EC
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2.4 Pubic Contract Award Procedures for ESCo services

A public contract award procedure describes the entire tendering process from pub-
lication of the contract notice in the Official Journal of the EU to the award of the
contract, and is not confined only to the process of tender evaluation. In awarding
public contracts, public authorities must in general follow one of four types of con-
tract award procedures specified in Directive 2004/18/EC (the procedure chosen
must also be identified in the contract notice). Public authorities have a free choice
between the open and restricted procedures but the other two procedures - negoti-
ated and competitive dialogue - can be used only in circumstances defined in the
Directive.>?

There is no preference for the use of either the open or restricted procedures - a
public authority is free to use either, although some EU Member States may give
preference to using the open procedure first.

2.4.1 Open Procedure

In the open procedure, any ESCO interested in the contract may submit a tender to
the public authority®*. The open procedure, although the most simple, can be ex-
pensive for both tenderers and contracting authorities. For tenderers it takes time
to prepare the tender, although a chance of winning the contract is uncertain,
whereas the contracting authority loses control over the number and quality of ten-
ders. The open procedure might, for example, be used for the purchase from an
ESCO of specific equipment (e.g. replacement boiler) and its installation. For ten-
ders where the technology to be used is not clear, one of the other procedures
would likely be more appropriate.

2.4.2 Restricted Procedure

The feature that distinguishes the restricted procedure from the open procedure, is
that the restricted procedure has a pre-qualification stage, whereby only those ES-
COs who requested to participate in a public procurement procedure and are se-
lected by a contracting authority, are invited to submit a tender®.

The restricted procedure can often be more advantageous for both tenderers and
contracting authorities. Once invited to submit a tender, the tenderer knows that he
has an ascertainable chance of winning, and so may be encouraged to submit a
carefully prepared tender. At the same time, the contracting authority is not (po-
tentially) overwhelmed with a large number of tenders. However, neither the open
nor restricted procedure do not necessarily provide much room for innovative ideas
and developments. Where there are a number of energy saving technologies avail-
able, or complex tenders are likely to be submitted, these procedures may not be
the most useful for contracting ESCO services.

33 Article 28 of Directive 2004/18/EC
34 Article 1 (11) (a) of Directive 2004/18/EC
35 Article 1 (11) (b) of Directive 2004/18/EC
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If calling for tenders for energy performance or “energy savings” contracts, the
public authority may not be able to have a good idea of what technical, financial
and legal solutions ESCOs can offer, or define in advance the financial and legal
make-up of the energy performance project. Further, an Energy Efficiency Service
contract that involves an energy savings guarantee, because the exact amount of
the saving is unpredictable from year to year, often cannot be based on a fix sum.
In such cases a negotiated procedure or competitive dialogue procedure may be
more appropriate. However, if overall pricing is possible, then a restricted proce-
dure (or open procedure) could be used rather than using the negotiated procedure
or competitive dialogue.

The competitive dialogue or negotiated procedures may be the most relevant for
procuring many Energy services as these procedures likely will provide more flexi-
bility in communication and negotiation between the contracting authority and the
ESCO. However, these procedures can only be employed if the circumstances allow-
ing their use are justified and the criteria applicable to their use are satisfied.

2.4.3 Negotiated Procedure

The negotiated procedure is a procedure whereby the public authority consults the
ESCOs of its choice and negotiates the terms of contract with one or more of
those®®. If the negotiated procedure is chosen and justified, the contracting authori-
ty negotiates with ESCOs the tenders submitted by them in order to adapt them to
the requirements which the contracting authority sets out in the contract notice,
the specifications and additional documents®’. In the negotiated procedure the
ESCO makes their offers of energy costs savings guarantees but can then negotiate
some criteria in the framework of the negotiation stage with the public authority.

In the negotiated procedure ESCOs are in principle free to further discuss essential
aspects of an Energy Efficiency Service contract (e.g., energy savings, performance
measures, allocation of financial and legal risks) after submitting their tender. This
is not the case, however, under a competitive dialogue procedure. In the competi-
tive dialogue procedure, any post-tender discussions can take place only at the re-
quest of the contracting authority and must be limited to a clarification and fine-
tuning of the tender without changes to the basic features of the tender that may
distort competition or have a discriminatory effect.>®

The cases where recourse to a negotiated procedure is justified fall into two catego-
ries: those where a contract notice must be published (Article 30 of Directive
2004/18/EC) and those where a contract notice need not be published (Article 31 of
Directive 2004/18/EC). The below explains only the negotiated procedure with a
prior contract notice. Since it seems likely that only in limited circumstances an
Energy Efficiency Service contract might justify using the negotiated procedure
without a prior notice, the following deals only with the circumstances where a prior
contract notice is required.

36 Article 1 (11) d of Directive 2004/18/EC
37 Article 30 (2) of Directive 2004/18/EC
38 Article 29 (6) of Directive 2004/18/EC

Task16P2 TT02 ESCO Public procurement manual eng.docx 19/47



How to Procure (Complex) Energy Efficiency Services
2 Legal Framework

From the circumstances specified in EU Directive 2004/18/EC the following two jus-
tifications for using the negotiated procedure are probably the most relevant for
ESCOs services, namely:

=  overall pricing is not possible, that is, where the “nature of the works, sup-
ply, or services or the risks attaching thereto do not permit prior overall pric-
= n39,
ing””; and

= in the case of services, inter alia services within category 6 of Annex II A (Fi-
nancial Services) of Directive 2004/18/EC, and intellectual services such as ser-
vices involving the design of works, the nature of the services to be provided is
such that contract specifications cannot be established with sufficient preci-
. 40
sion™.

Services falling within category 6 of Annex II A of the Directive are financial ser-
vices (i.e., insurance services and banking and investment services with exception
of financial services in connection with the issue, sale, purchase or transfer of secu-
rities or other financial instruments, and central bank services). This can be rele-
vant when a financial services company is providing finance for an ESCO contract
(e.g. bank finance for a boiler).

An ESCO contract may typically involve a guarantee of energy cost saving by a cer-
tain percentage, but the actual energy cost saving in any period cannot be deter-
mined exactly, and so does not permit overall pricing. Further, the very wide range
of potentially different technologies and financing arrangements that may be avail-
able from different ESCos make it impossible to establish precise contract specifica-
tions, particularly if a proper energy audit and baseline have not been established
prior to call for tenders. For these reasons, the negotiated procedure is often used
in procurement of energy savings contracts with ESCOs.

2.4.4 Competitive Dialogue

The competitive dialogue procedure can be employed by public authorities in the
case of “particularly complex contracts”. This is where the public authorities
are not objectively able to define the technical means capable of satisfying the
needs of the project and/or are not objectively able to specify the legal and/or fi-
nancial make-up of the project®.

If the competitive dialogue procedure is chosen and justified, the public authority
opens a dialogue with the pre-selected ESCOs, the aim of which is to identify and
define the means (solutions) best suited to satisfy the authority’s needs, and on the
basis of which the candidate ESCOs are invited to tender. In effect, the bidders are
using their expertise to develop a value-for-money solution for the authority. The
public authority may discuss all aspects of the contract with the chosen ESCOs dur-
ing the procedure, but must ensure that it does not reveal to the other candidates
solutions proposed or other confidential information communicated, to the authority

39 Article 30 (1) (b) of Directive 2004/18/EC
40 Article 30 (1) (c) of Directive 2004/18/EC
41 Article 1(11) (c) of Directive 2004/18/EC
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during the dialogue*?. Of course, if the candidate agrees to disclosure of confiden-
tial information, this can be done.

In a competitive dialogue procedure post-tender discussions can take place only at
the request of the contracting authority and must be limited to a clarification and
fine-tuning of the tender without changes to the basic features of the tender that
may distort competition or have a discriminatory effect.*® It is sensible therefore for
ESCOs in the competitive dialogue procedure to prepare their tenders as completely
as possible.

The practical difference between the competitive dialogue and the negotiated pro-
cedure is the point in time of discussions between selected ESCOs and contracting
authorities, and the rules on post tender-discussions. In the negotiated procedure,
the contracting authority engages in negotiations with ESCOs after the tenders are
submitted and pre-selected by the authority. In the competitive dialogue proce-
dure, the interaction between the contracting authority and ESCO takes place at a
much earlier stage of the procurement, i.e. before the actual and final tender is
submitted by an ESCO. Following expression of interest to take part in the energy
service contract, the contracting authority invites for dialogue the short listed ES-
COs to set out their ideas and solutions for the contract. Only when the contracting
authority is in a position to identify the solution or solutions for the Energy Efficien-
cy Service contract, are ESCOs asked to submit their final tenders on the basis of
the solutions discussed and presented during the dialogue with the authority.

It might be noted that in different EU Member States one or other of either the ne-
gotiated procedure or the competitive dialogue procedure tends to predominate
when public authorities tender for ESCO contracts.

ESCo Selection Criteria (Company Based)

As already indicated above, in effect, although they may occur simultaneously,
where the number of suitable candidates to tender is limited, the award of a tender
is split into (a) verifying the tenderers who have the required capabilities satisfying
the “selection criteria”, and (b) the “award criteria” of either the lowest price or the
most economically advantageous tender (such as quality, price, technical merit,
functional characteristics, cost-effectiveness, etc.)

Selection criteria are linked to an ESCO’s ability to perform the contract for which it
is tendering. At this stage of the procurement procedure, the public authority
should produce a short-list of potential ESCOs who are capable of performing the
contract (and thus, eliminate unsuitable ones) and invite them to submit a tender.
The selection criteria the public authority intends to apply and the minimum num-
ber (or where appropriate, maximum number) of candidates it intends to invite to
tender, must be identified in the contract notice**.

The suitability of ESCOs (not excluded from the public procurement procedure, for
example, because they have not paid compulsory social security contributions) is to

42 Article 29 (3) of the Directive 2004/18/EC
43 Article 29 (6) of Directive 2004/18/EC
44 Article 44(3) of Directive 2004/18/EC
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be checked only in accordance with the criteria of economic and financial standing
and of technical capability (the ‘qualitative selection criteria’) referred to in Articles
47 to 52 of the EU Directive®. As the Court of Justice has emphasized, “the pur-
pose of these articles is not to delimit the power of the Member States to fix the
level of financial and economic standing and technical knowledge required in order
to take part in procedures for the award [...] but to determine the references or
evidence which may be furnished in order to establish the contractor' s financial
and economic standing and technical knowledge or ability*®.

Article 45 of Directive 2004/18/EC provides an exhaustive list of the cases where
the personal situation of the candidate for the energy service contract can lead to
exclusion from the tendering procedure. In most cases it is up to the contracting
authority to exclude the tenderer on the grounds prescribed in the EU Procurement
Directive, except where the tenderer has been involved in some particular criminal
conduct such as corruption or money laundering. To ensure that tenderers have not
been involved in such cases, the contracting authority may require ESCOs to pro-
duce an extract from the judicial record or an equivalent document®’.

In addition, the contracting authority may require ESCOs to prove that they pos-
sess the necessary authorization or membership of a professional organiza-
tion in order to perform the contract in their EU Member State of establishment*®.
To require an ESCO established in another Member State to possess a particular
authorization in the public authority’s Member State would not only infringe Di-
rective 2004/18/EC, but would also amount to discrimination and a serious in-
fringement of the EU Treaty’s requirements of freedom to provide services or estab-
lishment®.

To assess the economic and financial standing of the tenderer, the public au-
thority may require the ESCO to provide statements from bank, balance-sheets or a
statement of turnover, and must specify in the contract notice (or in the invitation
to tender) which of these to provide®®. However, as the EU Court has held, the list
of those means to prove the economic and financial standing is not exhaustive, and
therefore, for example, the total value of the works awarded to a contractor at a
particular moment may be used in determining the financial and economic standing
of a contractor in relation to his obligations>?.

The technical capacity to be met in the performance of the contract, depends on
the nature, quantity or importance, and use of the contract. In assessing the tech-
nical capacity of the ESCO to perform the contract, the contracting authority may
require, as an example, a list of the works carried out, principal deliveries or the

4> Article 44(1) of Directive 2004/18/EC

46 Case C-31/87 Beentjes / Netherlands State [1988] ECR 4635, paragraph 17

47 Article 45(3) of Directive 2004/18/EC

8 Article 46 of Directive 2004/18/EC

4° For example, in Case 76/81 Transporoute / Ministére des travaux publics [1982] ECR 417, the Court of
Justice held that the contracting authority breached a fundamental principle of free movement of ser-
vices by requiring the contractor to possess an establishment permit in that contracting authority’s
state.

50 Article 47 of Directive 2004/18/EC

51 cases C-27, 28, 29/86 CEI / Association intercommunale pour les autoroutes des Ardennes [1987]
ECR 3347, paragraphs 10, 11, 18
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main services provided, or a description of the technical facilities, study and re-
search facilities, the educational and professional qualifications of the ESCOs, office
holders and employees, etc®?. If the object of the ESCO contract is energy supplies
requiring sitting or installation work, for example, the ability of the ESCO to execute
that installation may be evaluated on the basis of skills, efficiency, experience, and
reliability®3. It should also be noted that environmental technical capacity could be
particularly relevant when procuring ESCOs services.

If more than the maximum number of qualified tenderers have the required capa-
bilities satisfying the selection criteria, the public authority can apply the award
criteria stated in the contract notice (or specifications or descriptive document) to
limit the number of suitable candidates or tenderers.>*

Contract Award Criteria (Project Based)

Under Directive 2004/18/EC, public authorities in general must award the contract
on the basis of either the lowest price or the most economically advantageous offer
from the point of view of the contracting authority (the chosen award criteria must
be specified in the contract notice)®. If the award criterion of the lowest price is
chosen, then only the price provided by ESCO tenderers are taken into considera-
tion and the contract must be awarded to the ESCO bidding the lowest price. For
this reason, the award criterion based solely on the price is difficult to apply for
many Energy Efficiency Service contracts which must be assessed on multi-criteria
considerations (e.g., energy cost savings potential, reduction of energy consump-
tion, period of contract, etc.). The most economically advantageous ESCO would
often be chosen using the so-called life-cycle costing (all the cost that will be in-
curred during the lifetime of the ESCO’s service). For example, the costs of energy
can be used as one award criteria for determining the most economically advanta-
geous tender.

The most economically advantageous offer typically includes a combination of fac-
tors (which must be linked to the subject-matter of the contract) chosen by the
public authority. For example, this could include quality, price, technical merit,
aesthetic and functional characteristics, environmental characteristics, running
costs, cost-effectiveness, after-sales service and technical assistance, delivery date
and delivery period or period of completion®®. This list is not exhaustive, but serves
as a guideline for contracting authorities in the weighted evaluation process of the
contract award.

As the most economically advantageous offer is determined by a number of criteria,
the public authority is obliged to specify in the contract notice or in the contract
documents (and in the case of competitive dialogue procedure, in the descriptive
document), the relative weighting which it gives to each of the criteria chosen. This
must be done in sufficient time for ESCOs to be aware of those criteria when pre-

52 Article 48 of Directive 2004/18/EC

53 Article 48 (5) of Directive 2004/18/EC

4 Article 44 (4) Directive 2004/18

%5 Article 53 of directive 2004/18/EC

%6 Article 53(1) (a) of Directive 2004/18/EC
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paring their tenders®’. In most cases, the weighting can be expressed by providing
for a range within an appropriate maximum spread. However, where, in the opinion
of the contracting authority, weighting is not possible for demonstrable reasons
(e.g., a complex contract), it should indicate those criteria in descending order of
importance.

Environmental award criteria (e.g., environmentally friendly technologies) could
very well play a role when choosing the most economically advantageous tender
submitted by an ESCO. Directive 2004/18/EC allows environmental considerations
to be included in award criteria provided four conditions are met:

1. environmental award criteria are linked to the subject-matter of the contract;

2. environmental award criteria do not confer an unrestricted freedom of choice on
the authority, i.e. award criteria must be specific and objectively quantifiable;

are expressly mentioned in the contract documents or the tender notice; and

4. environmental award criteria comply with all the fundamental principles of EU
law, in particular the principle of non-discrimination?®.

Environmental award criteria can be of qualitative (e.g., emission level) or econom-
ical nature (e.g., energy consumption)>°.

Some practical examples of how environmental considerations should be or should
not be integrated in the contract award criteria can be found in the case law of the
European Court of Justice. In the Concordia Bus case, the Court of Justice consid-
ered that award criteria relating to the level of nitrogen oxide emissions and the
noise level for buses, to be used to provide the public transport service, did meet
the requirement of being linked to the subject matter of the contract.®® In the same
case, the Court also considered a system for awarding extra points for certain levels
of noise and emissions to be adequately specific and measurable, and thus not con-
ferring an unrestricted freedom of choice on the contracting authority.®!

The Concordia Bus case can be contrasted to the Wienstrom case®, in which the
European Court of Justice did not find the environmental award criterion to be
linked to the subject matter of the contract nor that criterion to be specific and
measurable. In the Wienstrom case, the Court recognized the possibility of an
award criterion related to the amount of electricity stemming from renewable ener-
gy sources as part of the electricity effectively supplied to the public authority. Fur-
ther, it has also stated that a weighting of 45% attributed to this criterion would
not prevent the contracting authority from making the necessary evaluation of the
award criteria in order to identify the economically most advantageous offer. How-
ever, the Court stated that an award criterion relating solely to the amount of elec-
tricity produced from renewable energy sources in excess of the expected annual

57 Article 53(2) of Directive 2004/18/EC

8 C-513/99 Concordia Bus Findland [2001] ECR 1-07213, paragraph 64

% http://ec.europa.eu/environment/gpp/faq_en.htm

80 Concordia Bus Findland, paragraph 65

81 Concordia Bus Finland paragraphs 23 and 66. Extra points were awarded among other things, for ™ the
use of buses with nitrogen oxide emissions below 4 g/kWh (+2.5 points/bus) or below 2 g/kWh (+3.5
points/bus) and with external noise levels below 77 dB (+1 point/bus)®.

52 Case C-448/01 EVN and Wienstrom [2003] ECR 1-14527
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consumption by the contracting authority cannot be related to the subject matter of
the contract (i.e., the supply of an amount of electricity to the contracting authority
corresponding to its expected annual consumption) as it is related to the amount of
electricity that tenderers have supplied, or will supply, to other customers.®® It had
no relationship to the amount of renewable or “green” electricity to be supplied to
the public authority itself.

At the same time, the EU Court ruled in the Wienstrom case that an award criterion
which is not accompanied by requirements which permit the information provided
by the tenderers to be effectively verified by the public authority (i.e., no technical
ability to verify whether electricity supplied has actually been generated from re-
newable energy sources nor any requirement to supply proof of actual supply obli-
gations or existing electricity supply contracts), then such a criterion does not en-
sure the transparency and objectivity of the tender procedure®.

Environmental considerations can also be stipulated in contract performance claus-
es, provided they are:

1. compatible with EU law (i.e., are not directly or indirectly discriminatory by fa-
vouring ESCOs from a particular Member State) and

2. are indicated in the contract notice or in the specifications so that tenderers
could reflect their compliance with these provisions in the price of their bids.%®

The clauses may, for example, include the method of transport for supply and work
contracts, requiring the product to be delivered in bulk delivery, or requiring that
the supplier takes back (and recycles or reuses) any packaging, etc. However, in
drafting the contract performance clauses the public authority must ensure they are
not disguised technical specifications, selection or award criteria that are discrimi-
natory. In other words, contract clauses (as distinct from selection criteria or award
criteria) should not play a role in determining which tenderer is awarded the con-
tract. If contract clauses are not complied with, their breach is a basis for a claim of
breach of contract but would not be a basis for rejecting a tender since they are not
part of the award criteria. Of course, they could be made part of the award criteria
in appropriate circumstances. For example, the contracting authority would nor-
mally not use contract clauses to require a particular production process for sup-
plies (e.g. photovoltaic production for supply of electricity), since these are condi-
tions that normally relate to the selection of the contractor.

2.7 Legal Challenge Opportunities for an Unsuccessful ESCO
Tenderer

If a public authority fails to comply with Directive 2004/18/EC, there are now more
effective means to prevent signature of the contract and to challenge the award of
the contract. The EU Public Procurement Remedies Directive 2007/66/EC sets out
legal remedies available for an unsuccessful tenderer wishing to challenge the

83 EVN and Wienstrom, paragraphs 67-68
5 EVN and Wienstrom 44, 50-52
85 Article 26 of Directive 2004/18/EC
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award of a public contract in the EU Member States. It effectively prevents public
authorities from proceeding immediately with the illegal (direct) awarding of con-
tracts®®.

The EU Remedies Directive ensures both (a) a pre-contractual remedy seeking pri-
marily to correct, in time, infringements of EU law on public procurement, and (b)
post-contractual remedies which are not limited to mere damages, but may go as
far as declaring a contract ineffective or penalizing public authorities.

The EU Remedies Directive 2007/66/EC requires public authorities to wait at least
ten calendar days after the notification of the decision to award the contract (fifteen
days if the notice is not faxed or sent electronically). This is known as a 'standstill
period', before concluding a public contract®”. This gives rejected ESCOs the oppor-
tunity to examine the contract award decision and to assess whether it is appropri-
ate to initiate a review procedure of the award at a time when unfair decisions can
still be corrected. When the award decision is notified to the tenderers, the public
authorities are required to give them a “summary of the relevant reasons” for the
rejection of the tender. Such a mechanism is regarded as essential to seek effec-
tive review of the tender process. In case an ESCO lodges an application for review
of a contract award decision, this results in an automatic suspension of the possibil-
ity to conclude a contract (the suspension of the contract award cannot end earlier
then the standstill period) 8. Directive 2007/66/EC requires EU Member States to
provide in national law for interim measures that can be taken during review proce-
dures “at the earliest possibility and by way of interlocutory procedures”®. This
means an ESCO that has been unsuccessful with its tender, has ten calendar days
to seek an injunction or similar court order suspending or preventing signature of
the ESCO contract.

The interim measures granted by a national body reviewing the award decision in-
clude measures suspending the contract award procedure, or suspending the im-
plementation of any decisions taken by the public authority in order to correct the
alleged infringement or prevent further damage. The review body can then take the
following decisions:

1. to dismiss the application;

2. set aside a contract signed unlawfully, including the removal of discriminatory
technical, economic or financial specifications in the invitation to tender or the
contract documents (in this case the contract award should be re-tendered);
and

3. award damages to persons harmed by an infringement’®.

One of the most powerful remedies available in the case of illegal award of the con-

tract provided for in the Directive, is that national courts, under certain conditions,

56 Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 amending
Council Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of review
procedures concerning the award of public contracts

57 Article 2a of Directive 2007/66/EC

58 Article 1(5) of Directive 2007/66/EC

5% Article 2 of Directive 2007/66/EC

7% Article 1(a), (b), (c) of Directive 2007/66/EC
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are able to render the contract “ineffective” in accordance with national law’*. The
national law of each of the 27 EU Member States determines the consequences of
an ineffective contract. National law determines whether all contractual obligations
can be declared ineffective or whether only those obligations which still remain to
be performed, are ineffective. The ineffectiveness of a contract is automatic when
the contract is awarded without prior publication in the EU Official Journal (direct
awards) or is concluded in breach of a standstill period or suspension period, unless
there are overriding reasons of general interest (not economic reasons) for main-
taining the contract in effect. In such a case, national courts are empowered to im-
pose the so-called “alternative penalties” that include an imposition of a fine on the
public authority or the shortening of the duration of the contract (damages are not
considered to be an alternative penalty) 72.

It should be noted that the Remedies Directive not only benefits unsuccessful ES-
COs in providing mechanism for redress, but it also has important repercussions on
a successful ESCO in case his tender is selected and awarded the contract. First and
foremost, it is in the interest of the successful ESCO to ensure that the contract is
properly tendered and awarded to avoid a finding of ineffectiveness and/or other
remedies such as the shortening of the duration of the contract. Second, the suc-
cessful ESCO should ensure that the ten (or fifteen) day standstill period between
notification to unsuccessful tenderers is respected, before the ESCO signs the final
contract. If not, the contract could very well be declared “ineffective”.

7! Article 2d of Directive 2007/66/EC
72 Article 2d (2) of Directive 2007/66/EC
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3 Negotiated Procedure Step by Step

3.1 Introduction and Goals

Complex energy services (like EPC and similar models) are mostly tendered in a
negotiated procedure in Austria and other European countries (e.g. Germany,
Czech Republic), being the favourite method to procure ES - like described in chap-
ter 3.4.4.

In this chapter it will be described, how the decision to perform the negotiated pro-
cedure has to be fortified (see 0, Figure 3), including all steps in the tender prepa-
ration phase, which steps have to be respected during tender procedure and how
the criteria for awarding can be set to provide an optimized result for a successful
project.

As a result the procedure for procurement of complex energy services in conformity
with the law is described for the negotiated procedure, serving as a guideline for
energy service purchasers.

3.1.1 Overview: (Negotiated) Procedure Flow Chart

The following figure gives a step-by-step overview of the negotiated procedure. The
steps are outlined by the main tasks carried out by the client and his project facili-
tator/consultant (tasks coloured in blue) and by the ESCo (tasks coloured in red).
There is an indication of the period of time on the left side, which should be fore-
seen for each step.
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Figure 1 - Overview (nhegotiated) procedure flow chart
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3.2 Project Development (Pre-Procurement)

3.2.1 Definition of project goals

In general the project initiator/facility owner has to define the project goals and
check the initial situation with regard to type of building(s) or facility(s), necessities
and priorities of energy efficiency/refurbishment measures, financing options, time
schedule, legal framework etc. He can gain support from a professional project fa-
cilitator (also named energy consultant). A functioning energy management to get
registered energy consumption and costs is one of the most important prerequisites
for a successful project preparation and development.

Project goals, which could be defined:

= Reduction of energy consumption, energy costs, green house gases, air or water
pollution

= Efficient and/or renewable energy supply, innovative and sustainable energy
supply technologies

= Energy efficiency of energy (building) technologies, energy distribution systems,
building envelope

= Building/facility refurbishment or renewal

m  Cost efficiency of operation & maintenance

Framework conditions:

= Time schedule of procurement procedure and project duration

= Definition of performance borders and interfaces

= Check of financing possibilities, pre-selection of financing options

= Check of legal framework

3.2.2 Pre-Selection of buildings

First step is the inspection of data availability and the selection of suitable buildings
and facilities for the EES-project. The owner selects one or some of his build-
ings/facilities and regroups them into a pool (pool of public office/service buildings,
of multifamily houses, of facilities). Again he can gain support from a professional
project facilitator to get an optimal selection. A heterogeneous composition of pools
in terms of different saving potentials, structure, equipment, refurbishment needs
etc. reduces calculation risks and allows less attractive buildings/facilities to benefit
from modernization measures, as well. On the basis of energy specific data build-
ings/facilities can be selected and the pool can be composed.

A helpful tool can be the “Calculation Tool for Estimation and Visualization of Mone-
tary Saving Potentials” aiming at a rough calculation and a graphical visualization of
monetary energy saving potentials as well as the opportunity costs, which occurs if
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Nno energy saving measures are taken. There are only a few input data necessary
for a first rough calculation on the basis of estimated saving potentials. The results
are graphical shown in some diagrams and additional summarized with some ex-
planations at the input data sheet:

= Visualization of the development of the energy costs at present state without
the realization of saving measures (calculated with the average yearly cost
increase factors);

= Accumulated energy savings potentials at cost categories between minimum
and maximum margins as well as an average value, over the planning term
- also called opportunity costs; and

= Comparison of the energy cost development without a realization of saving
measures and with the realization of minimum and maximum saving poten-
tials; the net present values of the minimum and maximum potentials over
the planning term are also shown in this diagram.

3.2.3 Feasibility and rough analyses

Thus the basic element of the project development process is a rough technical
commercial feasibility analyses for each building/facility of the pool, executed by
the project facilitator with support of the owner. The results of this audit indicate
the technical scope of the energy efficiency measures, the scope of the reduction on
energy consumption and cost, the scope of total costs and an amortization compar-
ison with the business as usual. This feasibility analyses aims at the owner’s final
decision for the project and is the starting point for the preliminary planning.

This feasibility and rough analyses includes:

1. Comparison of business as usual with some possible modernization/efficiency
concepts. The initial data of the buildings/facilities and the commercial calcula-
tion parameter (project duration, interest rates, price increase factors ...) are
defined by the owner with the support of the project facilitator.

2. The inspection of possible cost and energy efficiency potentials (with bench-
marks or energy efficiency indicators) and the scope of necessary measures and
costs provide an on-site energy audit based on checklists.

3. The commercial feasibility analyses calculates the total costs including capital,
operation & maintenance, consumption and other costs on basis of a standard-
ised calculation method according to ON 7140. Price indications and estimated
costs provide the input data.

3.2.4 Preliminary planning (with estimation of project value)

The preliminary planning deals with the development of the energy efficiency ser-
vice model. An Energy Service Company (ESCO) is able to implement a customized
Energy Efficiency Service (EES) package, consisting of project development, plan-
ning, building, operation & maintenance, optimisation, fuel/power purchase,
(co-)financing, user motivation and quality assurance. The contract between ESCO
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and building/facility owner contains guarantees for energy/cost savings and shifts
commercial and technical risks of implementation and operation for the entire pro-
ject duration to the ESCO.

The project facilitator in cooperation with the building/facility owner elaborates the
EES-model, including:

= Energy and cost baseline calculation

= Guarantee and risk definition

= Determination of project goals

= Definition of scope of modernization and efficiency measures

= Selection of EES-modules provided by ESCO and definition of interfaces

= Revision and definition of framework conditions: time schedule of procurement
procedure, project duration, pre-selection of financing options, legal framework

Energy Efficiency Services are often not separable, because of interdependence
(integrated service). That means, there is no separation in different contracts pos-
sible (construction, service or supply contract). To determine the main deliverable
of the whole package, all estimated payments of the deliverables must be summa-
rized over the project lifetime. The deliverable with the highest amount indicates
the type of the contract. The next figure shows a project example:

Project total

Deliverables Payments (over 15 years)

Construction works: total investments

e.g. HVAC, equipment, - 2-3 million
; 7 2-3 million
insulation

Service: e.g. concept, | concept/opt. 150,000
optimization, o&m 0&m 20,000/a

Supply: e.g. heat 700,000/a
heat, electricity | electricity 300,000/a

0.45 million

15.0 million

= Main deliverable: Supply with project total of 15 mi Il.
=> Supply contract

Figure 2 - Example to determine main deliverable of project

3.2.5 Selection of procurement procedure

In any case after the preliminary planning (0.) of the Energy-Efficiency-Service-
project the selection of the suitable procurement procedure is necessary. For an
easier selection the flowchart below can be used by the client and his consultant as
a guide.
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Decision criteria

Client +
Consultant /

Preparation

2. More than half of total
project value is defined in detail
=> “prior + overall price
definition” is possible?

Award procedure

Yes Open (or not open)
procedure with

detailed specifications

(Public)
Client + 1. Who does the client
Consultant entrust with optimization

and detailed planning?

0. Preliminary
planning

2. More than half of total
project value is negotiable
=> No “prior + overall price
definition” is possible?

ESCo

Figure 3 - Award procedure decision flow chart

At first the client has to decide (1.) who he would like to entrust with the optimiza-
tion and detailed planning of the project. If he decides, that an ESCO with its expe-
rience in Energy Efficiency Services should do this, than he has to decide (2.) if
more than half of the total project value is negotiable, for the calculation formula
please refer to chapter 3.2.7. If the client finds out that, more than the half of the
total project value is negotiable and so no overall price definition possible, so the
preconditions of the negotiated procedure with functional specifications are met.

If the client decides to do the optimization and detailed planning with his consultant
(1.), he is also faced by the question (2.) if more than the half of the total project
value is defined in detail or is negotiable. If this question is answered by defined in
detail and an overall price definition possible, only the open (or not open) proce-
dure with detailed specifications is possible. Otherwise the client has to choose the
negotiated procedure.

3.2.6 Prerequisites for Applying Negotiated Procedure

A remark with regard to prerequisites for the applicability of negotiated procure-
ment procedures is appropriate here. In Austria, for example, the procurement law
states that the execution of a negotiated procedure is the exception and not the
rule. This exception is subject to prerequisites defined in the Austrian public pro-
curement laws. For Energy Efficiency Services the following prerequisites have to be
fulfilled: “A prior and overall pricing is not possible, because of the nature or be-
cause of the risks associated with the delivery of the services.””?

This translates into procurement practice as follows:

1. The bidder must be allowed sufficient freedom of scope in formulating his pro-
posal (e.g. selection of Energy Efficiency-measures to be implemented). “Suffi-
cient freedom of scope” requires that a minimum of 50 % of the project cost

73 BVergG 2006 § 30 (2) Austrian public procurement law (translation by authors)
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must be subject to negotiations. Project costs are calculated on the basis of pre-
liminary planning (For formula see chapter 3.2.7).

2. In order to provide sufficient freedom of scope, the tender documents must be
formulated predominately as functional specifications (as opposed to detailed
technical specifications). The project must be defined predominately by tech-
nical, financial, organizational, legal and economic performance requirements
and framework conditions for the implementation of the measures, with hardly
any fixed solutions or detailed specifications.

3. The negotiated procurement procedure must actually allow negotiations both for
the bidder and the contracting authority of the measures implemented and the
contract.

For example in Austria and Germany, if these requirements cannot be met, public
authorities are required to procure the project with an open or restricted procedure.

3.2.7 Calculating the value of negotiable measures

In order to calculate the value of the measures that allow for negotiations, the val-
ue of the building construction and other measures described in detail must be sub-
tracted from the total project value (over the duration of the project). This is done
using the following formula:

Net payments to contractor: Detailed spec. deliverables: e.g.
+ Y Contracting rates (over + Demolition work
project term, excl. interest) + Building and roof construction

+ Co-financing by building owner  + Doors and windows
+ Third party financing by finance + Thermal and acoustic insulation

institute (EXCL interest) + Plastering and painting
+ Subsidies + ... other detailed specifications
> Total project value — Y Detailed specifications

= > Negotiable measures
(described with functional specifications)

Figure 4 - Calculation formula for value of negotiable measures

In Austria, the total cost of works and services tendered with functional specifica-
tions must account for more than half of the total project value, to meet the legal
requirements for a negotiated tendering procedure. The calculation is done on the
basis of the preliminary planning results.

3.3 Contract Notice

Public Sector procurements that fall within the scope of the EU regulations require
that the intention to contract is advertised in the Official Journal of the European

Task16P2 TT02 ESCO Public procurement manual eng.docx 34/47



How to Procure (Complex) Energy Efficiency Services
3 Negotiated Procedure Step by Step

Union (OJEU). Standard forms of OJEU are mandatory to use and are available at
the EU Commission’s website http://simap.europa.eu.

If the thresholds of the EU regulations are not met and an EU wide publication is
not necessary, the publication of the contract notice on national level within an ap-
propriate medium is required, in Austria e.g. via the website
http://www.lieferanzeiger.at of the “"Wiener Zeitung”.

The contract notice must include the following main topics:
= Contact details of the contracting authority.

=  The award procedure chosen (negotiated procedure) and the reasons for use of
this procedure.

= Content of the contract: e.g. Energy Performance Contract or Energy Supply
Contract.

= Public works/supply/service contract, according to the estimation of main pro-
ject deliverable in chapter 0.

= If the contracts are subdivided into lots and indication of the possibility of ten-
dering for one, for several or for all the lots.

= Approximate duration of the contract.

= Contact details from which tender documents can be requested, with the time
limit for submission of such requests and cost obtaining these documents.

= Time schedule of the procurement procedure. Especially the time limit for re-
ceipt of request to participate and the language in which they must be drawn
up.

= Criteria to be used for award of the contract: ‘lowest price’ or ‘most economical-
ly advantageous tender’. Criteria representing the most economically advanta-
geous tender as well as their weighting shall be mentioned in the additional
tender documents.

The complete list can be seen in the annex VII A of the EU-directive on public pro-
curement’®,

3.4 ESCO Qualification

The contract notice can include an ESCO qualification stage to limit the number of
bidders. It is recommended to limit to e.g. 5 to 8 bidders for avoiding too high pro-
curement efforts. The period for the ESCO’s applications should not be less than 37
days after the publication of the contract notice. The definition of the selection and
evaluation criteria should be done by the building/facility owner in cooperation with
his project facilitator.

The contract notice must include additionally, if appropriate, according to Article 44
(4) EU Directive 18/2004:

74 Reference to directive 2004/18/EC on the coordination of procedures for the award of public works
contracts, public supply contracts and public service contracts
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= Selection criteria regarding the personal situation of ESCOs that may lead to
their exclusion, and required information proving that they do not fall within the
cases justifying exclusion. Selection criteria and information concerning the ES-
COs personal situation, information and any necessary formalities for assess-
ment of the minimum economic and technical standards required of the ESCOs.
Minimum level(s) of standards possibly required.

= Indicate the recourse to a staged procedure in order gradually to reduce the
number of ESCOs.

= Indicate the option of reducing the number of ESCOs to be invited to submit
tenders, minimum and maximum number and objective criteria to be used to
choose that number of ESCOs.

3.4.1 Selection Criteria

ESCOs have to prove its professional qualification (not project specific) by criteria,
which questions the ESCO’s authorisation, reliability and professional capability to
execute the announced contract. The criteria are knockout criteria, which define
minimum requirements. If ESCOs don't meet these criteria, they are excluded from
the tendering process, which is different to other criteria like for evaluating or
awarding. Criteria to select capable ESCOs

= Are not discriminating minimum requirements on bidders (ESCOs),
m  Must be strictly related to the bidder (ESCO) and not to the project,
= Can only be achieved or not, and

= Cannot used twice as criteria for evaluating or awarding.

3.4.2 Evaluation Criteria

In this first stage the ESCOs are evaluated on the basis of these criteria, ranked
and chosen to be invited to take part of the tendering process in the second stage.
These criteria enable to choose the most capable ESCOs for the tendering process
from the total qualified ESCOs. These evaluation criteria must be

= Ranked according to their relevance,

= Not discriminating, and

= Related to the ESCOs proving their capability of executing this contract.
Some evaluation criteria can be:

= Referenzes,

= Qualification and experience of personnel, or

= Technical resources.
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This stage comes to an end with the invitation to ESCOs to submit offers and to
negotiate.

3.5 Tender Documents

The tender documents are an essential part of the tendering procedure and consist
of a number of separate documents. These include:

= Energy-Contracting business model, schedule, awarding criteria (in line with the
specifications in chapter 2.5)

= (Functional) Specifications: Detailed description of project goals, deliverables
and framework.

=  Energy audit

= Data on energy consumption (ranging 3 years back) in technical and monetary
terms

= Copies of invoices for consumption (at least for 1 year)

= A detailed description of the current condition of energy system and manage-
ment

= Specification and calculation method for a referential energy consumption
= Draft contract
= Proposal template

The documents can also be combined in fewer documents and - this has to be
evaluated separately - in certain cases derivations from this structure might be
useful

3.6 Award Negotiations and Tender Evaluation

The negotiated procurement procedure must actually allow negotiations both for
the bidder and the contracting authority of the measures implemented and the con-
tract. The procedure of the presentation of the offers and the negotiations are:

= Bidders are invited to present their offers and to negotiate the details with the
contracting authority.

= Contracting authority proves the offer formally: deadline, completeness, accura-
cy of calculations, correct signature etc.

= Bidders are invited to explain details by questions of the contracting authority.
= 2-3 negotiation rounds should be foreseen for all bidders.

= Minutes must be taken from all results from each negotiation round and the
must be confirmed by all participants!
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= The contracting authorities may evaluate the offers after each round of negotia-
tions with a cost benefit analyses (interim and final evaluations possible).

3.6.1 Award criteria

The award criteria, defined by the client with support of the project facilitator, must
be mentioned in the tender documents, so that the ESCOs can take account of their
contribution of the different criteria to the final evaluation result.

On the basis of these criteria, the contracting authority identifies the technically and
economically best offer. The award criteria must be determined

= not discriminating and related to the scope of service and

= by their weight contributing to the final evaluation result or ranked according to
their relevance.

Possible award criteria are:

= Total cost (investment cost, energy cost, operation & maintenance cost) or price
= Quality of services (e.g. extent, energy savings, customizing, feasibility ...)

= Environmental impacts (e.g. CO, emissions, air pollution ...)

= Technical value

= Practicality

= Return of investment

= Aesthetics

= Service conditions of maintenance

= Duration or time of delivery

3.6.2 Recommendations for the evaluation by a commission

= The evaluation method must be described in the tendering docs. It must include
the clear evaluation criteria and the names of the commission members. The
commission should always consists of more than 2 members at an impair num-
ber. The members should have professional or stakeholder relation with the pro-
ject.

= The evaluation must be objective, independent, non-discriminating, comprehen-
sible.

= The evaluation values should be clear, like: 100%, 90%, 80%, ... 0% of goal
achieved.

= The values can be determined by consensus, voting or in average
(with or without elimination of highest and lowest value).

= The evaluation must be documented (without inconsistent statements).
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An evaluation method for difficult parameters is the Delphi-method: parameters
are defined by the direction of quality; that means the more/less the better ...

The best bidder decision is based on a cost benefit analyses:

Final documentation of bidders and evaluation results are a must.

The project facilitator makes recommendations for the client or the decision
maker. But it is the client who decides!

Possible criteria and example weighting are:

1. Lowest total cost of heat supply including investment 65 points
Award criteria: Net present value of project cash flow over 15 years.

2. Demand side efficiency measures 20 points
Award criteria: quality, extent, saving potential, customizing, feasibility.
Evaluation conducted by a commission.

3. Environmental friendly technologies 15 points
Award criteria: lowest CO,-emissions of heat supply.
Calculation method provided in tendering documents.

3.7 Award of Contract

3.7.1

Notice of award of contract

This notice must be submitted to all bidders (ESCOs) after the best bidder’s deci-
sion. It indicates the intention of award the best bidder and includes a summary of
relevant reasons for the awarding. The notice of award of contract must include the
following main topics:

Date of contract award.

Contract award criteria (summary of relevant reasons).
Number of tenders received.

Name and address of the successful ESCO(s) (bidders).

Where appropriate, value and proportion of contract likely to be subcontracted
to third parties.

Contact details of the body responsible for appeal and precise information con-
cerning the deadline for lodging appeals.

End of non-disclosure period of 10 days (15 days if the notice is not faxed or
sent electronically).

3.7.2 Signing of contract

After the non-disclosure period, the final-preparation of the contract between the
client and the ESCO could start, parallel to the elaboration of the detailed analyses
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of the ESCO. The contract integrates the outcomes of the negotiations (and detailed
analyses) with the ESCO and must be signed accurately timed to the construction
schedule.
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4 Conclusions and Recommmendations

Based on the previous chapters, the following conclusions can be drawn:

Procuring comprehensive energy service packages will typically require applying
more flexible procedures than a standard “open procedure”. In continental Europe,
e.g. in Germany or Austria, most often the “negotiated procedure” and sometimes
also the “competitive dialogue” are applied, which are provided in the EU legislative
framework on procurement.

Often, building owners, who wish to outsource energy services, engage with project
“facilitators” to support them with the procurement. These consultancies typically
encompass the project development and structuring of the tendering procedure.

As typical building owners are no regular purchasers of complex energy services it
is recommended to make good use of project facilitators. For regular purchasers of
energy services it is recommended to develop at least an in-house-competence
center for energy services for the pre-steps of the procurement (detection of pro-
ject opportunities, decision for outsourcing, understanding of pros and cons of en-
ergy services,...) and to come back to a dedicated project facilitator for his support
in the main phase of the procurement procedure.
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Austria

Jan W. Bleyl (Operating Agent and NE)
Email: EnergeticSolutions@email.de
(since 01/13), Tel: +43 650 7992820

Boris Papousek
Email: papousek@grazer-ea.at
Tel: +43-316-811848-12

Reinhard Ungerbdéck
Email: ungerboeck@grazer-ea.at
Tel: +43-316-811848-17

Grazer Energieagentur GmbH
Kaiserfeldgasse 13, 8010 Graz
www.grazer-ea.at

Belgium

Lieven Vanstraelen
Email: lvanstraelen@knowledgecenter.be

Fedesco

Royal Green House, Rue Royale 47
1000 Bruxelles

www.fedesco.be

Johan Coolen
Email: johan.coolen@factor4.be
Tel: +32-3-22523-12

Factor4

Lange Winkelhaakstraat 26
2060 Antwerpen
www.factor4.be

Finland (until 06/2009)

Seppo Silvonen
Email: seppo.silvonen@motiva.fi
Tel: +358-424-281-232

Pertti Koski
Email: pertti.koski@motiva.fi
Tel: +358-424-281-217

Motiva Oy

P.0.Box 489, 00101 Helsinki
Fax: +358-424-281-299
www.motiva.fi

IEA DSM Task XVI Participating Countries and Contacts

India

Ashok Kumar
Email: kumara@beenet.in

Srinivasan Ramaswamy
Email: srinivasan.ramaswamy@giz.de
Tel: +91-11-26179699

Bureau of Energy Efficiency

4th Floor, Sewa Bhawan, R.K. Puram
New Delhi -110066, India

Fax: +91-11-2617-8352
www.bee-india.nic.in

Japan (Sponsor until 06/2009)

Takeshi Matsumura
Email: matsumura@j-facility.com

Japan Facility Solutions, Inc.
1-18 Ageba-cho Shinjuku-ku
Tokyo 162-0824, Japan

Fax: +81-3-5229-2912
www.j-facility.com

Netherlands

Ger Kempen
Email: g.kempen@escoplan.nl
Tel: +31-639-011-339

Escoplan
Dunckellaan 32, 6132 BL Sittard
www.escoplan.nl

Spain (since 07/2009)

Andrés Sainz Arroyo

Email: asainz@ree.es
Tel. +34-91-650 20 12-2252

Red Eléctrica de Espaina

Paseo del Conde de los Gaitanes, 177
28109 Alcobendas, Madrid, Spain
www.ree.es

Ana Fernandez
Email: AFernandez@hitachiconsulting.com
Tel. +34-91-7883100

Hitachi Consulting
Orense, 32

28020, Madrid, Spain
www. hitachiconsulting.com
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WWW.ree.es f DE ESPANA

Hitachi Consulting
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Contact details are provided at the inside of the cover.
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